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IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 

                         SONITPUR, TEZPUR 

 

PRESENT : Mrs. A. Rahman, A.J.S., 

Additional Chief Judicial Magistrate, SONITPUR. 

     

For the 1st party....Smti Anjali Kalita , Advocate from the panel of Legal Aid Counsels.  

For the 2nd party .... Sri Jatin Borah,   Advocate.  

 

       Ref: M.R- 110/14 

     Mustt. Mamtaz Khatun………. 1st party 

         -vs- 

     Md. Mubarak Hussain………. 2nd party 

 

Under section  125 Cr. P. C.   

Petition filed on    ......   26.08.14      

Evidence recorded on  ......   28.07.17, 29.12.17,         

Arguments heard on  ......   16.02.18, 28.02.18   

Judgment delivered on ......   13.03.18     

      

J U D G E M E N T 

 

1.  This is a application filed under section 125 of Cr. P. C. by the petitioner /1st 

party, Smt. Mumtaz Khatun against her husband, the 2nd party  Mubarak 

Hussain praying for granting maintenance allowance for herself and her minor 

son at the rate of Rs. 2000/ each , per month.  

2.  1st party ,Mumtaz Khatun has filed the petition stating inter alia that she got 

married with 2nd party, Mubarak Hussain   in the year 2007, as per rituals of 

Islam. That, at the time of marriage she carried with her, household articles as 

well as a cash amount of Rs. 15,000/- to her matrimonial house. That, they led 

a happy married life for a period of time but thereafter, her husband began to 

torture her on demand of dowry amount of Rs. 20,000/-. That, her in-laws also 
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instigated her husband to torture her on demand of the money. That, in 

between, she gave birth to a baby boy who is presently 5 ½ years. That, after 

three years of birth of their child, 2nd party had started affair with another 

woman and started living separately with the said woman. Since then, his 

torture on the 1st party increased and he even did not provide the basic 

amenities to her. That, as her in-laws were also involved in  torturing her, so 

she had filed an FIR against her in-laws in Dhekiajuli P.S. That, for the said act, 

her husband became offended and on 02.07.14, he had threatened her to lit 

her by way of pouring kerosene for which, she was compelled to return to her 

parental house. That, the 2nd party is a cloth vendor and his monthly income 

is 10-12,000/-. In view of the above, prayer has been made to pass order 

directing the 2nd party to pay an amount of Rs. 2,000/- each, to her and her 

minor son as monthly maintenance.                                     

3. Notice was issued to the 2nd party who has appeared and contested the 

petition by way of filling W/S wherein he denied the allegation of the 1st  

party in toto. He  has admitted the 1st party to be he is wife and that a child 

was born out of their wedlock but  he denied the allegations of the 1st party 

that he had claimed a amount of Rs. 15,000/- from the 1st party. He also 

denied to have tortured the 1st party with the aid of his parents. He also denied 

to have any affair with another woman and having a second wife out of the 

affair. He also stated that he is not having an income amounted to Rs. 

10-12,000/- per month as stated by the 1st party rather, he is a daily wage 

earner. He further stated that he was staying at Tamil Nadu in connection with 

his service in a private company as labourer and during his stay in Tamil Nadu, 

1st party left to the house of her brother-in-law. That, she took six goats, one 

cow, gold jewelry, and cash amount of Rs. 52,000/- while moving to the house 

of her brother-in-law. That, he even tried to get her back on several occasions 

but, she refused and also rebuked him using obscene words.  

4. 1st party, in support of her case, adduced evidence of two witnesses including 

herself, whereas, second party had adduced evidence of four witnesses.  
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POINTS FOR DETERMINATION 

(i) Whether the 1st party was justified in living 

separately from the 2nd party?  

(ii)  Whether the 2nd party being an able bodied 

person had  neglected the petitioner along 

with her minor son and refused to give 

maintenance to them? 

(iii) Whether the 1st party is entitled to get the 

maintenance as prayed for?  

    DISCUSSION, DECISION AND REASONS THEREOF : 

5. Now, let me discuss the evidence on record to decide the above points. 

6. 1st party, Mustt. Mamtaz Khatoon as PW1 has deposed in support of her 

complaint petition. She further stated that her husband had left for Chennai 

in connection of his livelihood. During his stay in Chennai, her in-laws used to 

torture her on demand of dowry. That, her husband had entered into second 

marriage with a girl from Nagaon. That, after the said marriage, he stopped 

providing basic amenities to her and her son. That, under compulsion, she 

had to leave to her parental house. That, presently she is earning her 

livelihood by way of working as a maid in different households of the locality.  

During cross-examination, she has stated that her husband was in Chennai 

while she left her matrimonial house. During the stay of her husband in 

Chennai, he had not provided maintenance to her and her minor son. She 

denied the suggestion put by the defence that on 20.03.14, she left for her 

brother-in-law’s house and she took with her six goats, one cow, gold jewelry, 

and cash amount of Rs. 52,000/- which belong to her matrimonial house.   

7. P.W.2, Md. Kuddus Ali, the brother of the 1st party, has deposed in support of 

PW1. He has stated that after three months of marriage with the 2nd party, he 

started to harass his sister on demand of money. After few days, 2nd party left 
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for Chennai, leaving his sister alone. That, thereafter, second party entered 

into a second marriage with an another woman from Nagaon and stopped 

paying maintenance to his sister. That, even the in-laws of 1st party had 

refused to maintain his sister in her matrimonial house and asked her to leave 

for her parental house. That, they threatened to kill her if she does not leave 

her matrimonial house. That, the 2nd party is a cloth-vendor having sufficient 

monthly income. That, his sister used to earn her livelihood by way of 

washing bottles. That, the earning of his sister is not sufficient to maintain 

herself and her minor son.  

During cross-examination, he has stated that the house of the second party is 

at a distance of about 2 km from his house. That, he himself gave Rs. 

15,000/- to his sister for giving it to her husband and his sister assured him 

the payment. He further stated that a meeting was convened to settle the 

matter between the parties wherein, Jeevan, Gaonbura, Abbaruddin, 

Counsellor, School Headmaster, Abu Mussa, Mangla Ghatuwar and Babul Ali 

were present. It was suggested that no such meeting was convened by the 

parties. He further stated that at the time of leaving the matrimonial house 

by his sister, her husband was not present. That, he does not know the date 

on which his sister returned to her parental house. That, she gave birth to her 

child in her matrimonial house. He also refused the suggestion put by the Ld. 

Counsel for the 2nd party that at the time of leaving her matrimonial house, 

she took with her goats, cows and Rs. 51,000/- of cash which belonged to 

her matrimonial house. It was suggested the in-laws of 1st party had not 

tortured her and they had also not demanded money from the 1st party. 

8. 2nd party, Md. Mubarak Hussain as D.W.1 has adduced evidence wherein, he 

admitted that 1st party is his wife and the son of 1st party belongs to him. He 

denied the claim of the 1st party that they had handed over Rs. 10,000/- to 

him at the time of their marriage. He further refused to have demanded Rs. 

20,000/-, physically assault the 1st party on demand of money etc. He also 

denied that his parents used to instigate him to torture the 1st party and that 
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they used to keep the 1st party in starvation. He also denied to have 

threatened to kill his wife on 02/07/14 by way of pouring kerosene. He 

further stated that he is not a cloth-vendor rather, is a daily wage earner. That, 

he used to work as a labourer in a Pvt. Company in Chennai. That, 1st party 

had left her matrimonial house without informing him while he was in 

Chennai. That, she took with her cattles and Rs. 52,000/- of cash dishonestly 

from his father without their consent and knowledge. He further stated that 

while he was in Chennai, he used to send maintenance to the 1st party and 

never neglected the 1st party and her child. That, in fact, 1st party intended to 

keep him as “ghar-jamai” (a husband residing at his in-laws’ house) and as 

he refused, the 1st party often used to quarrel with him. That, his father and 

co-villagers went for several times to bring her back, but she refused to 

return to her matrimonial house. That, he himself also went to bring her back, 

but she without any reason, refused for the same for which, she is not 

entitled to get maintenance from him. 

9. DW2, Md. Harjat Ali, has stated that 1st party and 2nd party are husband and 

wife and 2nd party is his neighbour. That, he neither heard of nor seen the 2nd 

party demanding money from 1st party. He has also not seen the 2nd party 

torturing the 1st party. That, the 2nd party did not use to reside with his 

parents. That, he has also not seen the 2nd party marrying an another woman. 

That, 1st party used to stay in her parental house. That, 1st party had left for 

her parental house while 2nd party was in Chennai. That, he along with the 

father of the 2nd party, went to the house of the 1st party to bring her back but 

she refused to return.  

During cross-examination, he has stated that his house is at a distance of 1 

km from that of the 2nd party and he does not know if 2nd party had 

demanded Rs. 15,000/- and thereafter, Rs. 20,000/- form the 1st party. That, 

he himself had seen the 2nd party sending money to the 1st party in the 

account of her father . He refused the suggestion put by the Ld. Counsel for 

the 1st party to the effect that 2nd party has entered into a second marriage 
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and the family members of the 2nd party had driven the 1st party out of her 

matrimonial house by torturing her.  

10. DW3, Md. Nurul Amin, has also adduced evidence in support of the 2nd party. 

He has also stated that he had not seen the 2nd party torturing the 1st party or 

demanding money from her. That, he had heard that the father of the 2nd 

party went to the parental house of 1st party to bring her back. 

During cross-examination, he has stated that he had no knowledge about 

demanding an amount of Rs. 15,000/- and thereafter, Rs. 20,000/- by 2nd 

party form 1st party. He has also shown his ignorance regarding entering into 

second marriage by the 2nd party. He has stated that the had not seen the 1st 

party taking cattles and cash amount from her matrimonial house without 

their consent. 

11. DW4, Md. Usman Ali is the father of the 2nd party and adduced evidence in 

support of DW1. He has stated that 1st party had never given an amount of 

Rs. 10,000/- and his son never demanded Rs. 20,000/- from the 1st party. He 

further stated that 2nd party in no occasion, had tortured the 1st party either 

physically or mentally. That, at the time of leaving matrimonial house by 1st 

party, the 2nd party was in Chennai. That, she had her own accord on leaving 

her matrimonial house. That, he himself and thereafter, his son had went to 

bring her back but she refused. He refused the suggestion put by 2nd party 

that 1st party had filed a case against him for the alleged torture and his son, 

after getting information of filing the FIR, had come back from Chennai and 

threatened the 1st party to kill her by pouring Kerosene. He also denied the 

suggestion that they never went to bring back the 1st party to her 

matrimonial house.     

12. From the evidence on record, it is found that there is no any dispute regarding 

the relationship between the parties. Second party has admitted the 1st party 

as his wife and the child as his own son. So far as the allegation of the 1st 

party is concerned, it is found that her evidence that she had to leave her 

matrimonial house as 2nd party stopped paying maintenance while he was at 
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Chennai and her in-laws too tortured her on demand of dowry in absence of 

her husband, has been supported by PW2. From the evidence of DWs, it also 

reveals that PW1 had left her matrimonial house , while her husband was at 

Chennai. The statement of DW1 that during his stay at Chennai, he used to 

pay maintenance to the 1st party, is not supported by any documentary 

evidence. DW2, one of his supporting witnesses, has stated that he saw the 

2nd party sending money to the 1st party in the account of father of the 1st 

party , but there is no any documentary proof of the payment made by the 

2nd party . 2nd party has not produced bank statement to prove the payment. 

It is the responsibility of the 2nd party to prove that he was performing his 

moral and legal obligations by providing maintenance and taking care of his 

wife and son, but he has failed to prove the same by producing reliable 

evidence. Moreover, it is not possible for a person to see the payment made 

through bank, which shows that DW2 has deposed as tutored by 2nd party. 

That apart, witnesses of 2nd party ,DW 2 and DW3, are neighbors of 2nd party 

and as such, it is not found inspiring to this court that they will know each 

and every house hold affairs of the 1st party in her matrimonial house.  

13. Thus, from the evidence of the parties, it reveals that  that 2nd party had left 

for Chennai leaving 1st party with her minor son alone in her matrimonial 

house and it could not be proved by the 2nd party that he was providing 

maintenance to his wife and son , during his stay in Chennai. 

14. The above two point are sufficient to justify the 1st first party’s leaving her 

matrimonial house. 

15. DW1, DW2 and DW4 although have stated that they went to the house of 1st 

party , to bring her back to her matrimonial house , but since she was 

neglected and not provided with maintenance by the 2nd party hence, her 

refusal to return is not unjustified. 

16. Point No 1 and 2 are accordingly decided in favour of the 1st party. 

17.  In view of the above, I am of the considered opinion that 1st party being the 

wife of the 2nd party left her matrimonial house as 2nd party had neglected her 
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and had not provided her and her minor son maintenance, while he was at 

Chennai. Being the legally wedded wife of the 2nd party and being the mother 

of the child of 2nd party, 1st party is legally entitled for maintenance from her 

husband.   

18. The 1st party had stated in her evidence that she is earning her livelihood by 

working as a maid. PW2 has also supported the contention of 1st party that 

she is doing petty household works for her survival, but the same is not 

sufficient enough for her along with her minor son. The 2nd party has not 

disputed the contention of 1st party that she is not having any stable source 

of earning. On the other hand, there is a dispute between the parties 

regarding the source and quantum of monthly income of the 2nd party . First 

party although has stated that 2nd party is a cloth vendor having monthly 

income @ RS 10/12 thousand per month, but has failed to show any 

substantive piece of evidence to prove his monthly income and occupation. 

However there is no dispute from the 2nd party that he is an able-bodied 

person and has no any bodily or mental infirmity, making him incapable of 

earning for himself and his family, exempting him from the lawful obligation 

of providing maintenance to his wife and son who are unable to maintain 

themselves. 

19. In view of the above and upon consideration of the requirement of the 1st 

party , as well as the means of the 2nd party and also considering the living 

standard etc, the 2nd party is directed to pay an amount of Rs 700/- ( seven 

hundred )each, per month as maintenance to the 1st party and her minor 

child Irfan Hussain, with effect from 28.08.14  i.e. the date of filing the 

application U/S 125 Cr.P.C. 

20. Let a copy of this judgment be furnished to the 1st party free of cost. 

21. Signed sealed and delivered in the open court on this 13th day of March, 2018, 

at Sonitpur.                                   

 (Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

        Sonitpur :: Tezpur 
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APPENDIX 

Witnesses of the 1st party- 

PW1, 1st party, Mustt. Mamtaz Khatoon  

PW2, Md. Kuddus Ali 

Witnesses of the 2nd party- 

DW1 ,2nd party, Md. Mubarak Hussain  

DW2, Md. Harjat Ali 

DW3, Md. Nurul Amin 

DW4, Md. Usman Ali  

Documents Exhibited- 

Nil. 

 

 

 

 

 

 

 

 (Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

           Sonitpur :: Tezpur 

 

 

 

 

 

 

 

 


